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Lisa P. Wiggin* 
  
 
ABSTRACT 
 
 Most states are experiencing growth in their numbers of public-school students with 
limited English proficiency. Although many of these students possess the cognitive abilities to 
warrant placement in gifted programs, they are frequently overlooked in the identification 
process. As the United States economy increasingly relies on highly-educated workers, it 
becomes imperative to give our brightest students opportunities to develop their true academic 
potential, despite the fact that their English-language fluency is still developing. Three states 
already recognize the need to identify English Language Learners for gifted-education 
programs, and their policies offer examples to other states hoping to address this challenge. 
  
 
INTRODUCTION 
 
 The demography of America is changing, and students who speak a language 
other than English represent a growing percentage of the total United States school 
population. The number of United States students who are English Language 
Learners (ELLs) increased by nearly 7% between school years 2003-04 and 2011-12, 
with over 4.6 million ELLs enrolled in public schools. 1  During that period, the 
percentage of ELL students in public schools increased in all but fourteen states.2 
Title III of the Elementary and Secondary Education Act (No Child Left Behind Act) 
provides formula grants to states supporting the educational needs of ELL students.3 
                                                        
* J.D. anticipated 2017, Loyola University Chicago School of Law, B.S. University of Illinois, M.B.A. 
Northwestern University. I would like to thank Lauren Brauer and Natalie Weiss for prompting this 
paper through their kind invitation to join the Children’s Legal Rights Journal, Amanda Walsh for her 
enthusiasm and guidance as my first editor, and Dean Michael J. Kaufman for his assistance and 
steadfast support. Most of all, on the eve of our silver wedding anniversary, I would like to thank my 
husband Paul for 25 years of loving encouragement to pursue my intellectual interests. Little did you 
know where your early suggestion to read Democracy in America would lead! 
1  U.S. DEP’T OF EDUC., THE BIENNIAL REPORT TO CONGRESS ON THE IMPLEMENTATION OF THE TITLE III STATE 
FORMULA GRANT PROGRAM: SCHOOL YEARS 2010–12, 3 (Oct. 2015), 
http://www.ncela.us/files/uploads/3/Biennial_Report_1012.pdf (summarizing states’ self-reported data 
about ELLs served by Title III funds).  
2  Fast Facts: English Language Learners, NAT’L CTR. FOR EDUC. STATS, 
https://nces.ed.gov/fastfacts/display.asp?id=96 (last visited Feb. 20, 2017) (providing overview of 
national public-school ELL population trends).  
3  U.S. DEP’T OF EDUC., supra note 1, at 7.  
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There was a twenty-percent increase in the number of English Language Learners 
served in programs funded by Title III between School Years 2002–03 and 2011–12.4  
ELLs are a highly heterogeneous and complex group of students with diverse 
gifts and educational needs.5  Some of these students can be identified as gifted 
learners: individuals who demonstrate outstanding levels of aptitude or competence 
in one or more areas of activity, such as mathematics, music, language, painting, 
dance, or sports.6 As the population of ELL students grows, public schools in the 
United States will be increasingly challenged to create policies that address the 
particular educational needs of students who are gifted, yet still developing fluent 
English language skills. This paper will examine the reasons for states to include 
ELLs in gifted programs, describe the best strategies to identify gifted ELLs for such 
programs, and compare the approaches of three states that currently mandate gifted 
education for ELLs.  
 
I. GIFTED ENGLISH LANGUAGE LEARNERS 
 
 Gifted learners experience a variety of academic, intellectual, social, and 
emotional needs different from those of other children of the same age, experience, 
and environment. 7  In addition to high-level competence in a particular area, 
giftedness can also be defined as asynchronous development in which advanced 
cognitive abilities and heightened intensity combine to create vivid inner experiences 
and awareness.8 More than simply uneven development, asynchrony also involves 
emotional intensity, complexity, and depth,9 including traits such as perfectionism 
and underachievement.10 Gifted children are aware that they are different than their 
age peers and they sometimes struggle with social adjustment.11  
Gifted learners’ social and emotional needs are better met when such students 
are grouped with their intellectual peers for a significant part of their instructional 
                                                        
4  Id. at 3.  
5  Nat’l Council of Teachers of English, English Language Learners, JAMES R. SQUIRE OFF. OF POL’Y RES. 1 
(2008), http://www.ncte.org/library/NCTEFiles/Resources/PolicyResearch/ELLResearchBrief.pdf (policy 
brief providing recommendations about ELL instruction).  
6  NAT’L ASS’N FOR GIFTED CHILDREN, POSITION STATEMENT—REDEFINING GIFTEDNESS FOR A NEW CENTURY: 
SHIFTING THE PARADIGM (2010), 
http://www.nagc.org/sites/default/files/Position%20Statement/Redefining%20Giftedness%20for%20a%2
0New%20Century.pdf (defining giftedness and its policy implications). 
7  N.C. STATE BD. OF EDUC., NORTH CAROLINA ACADEMICALLY OR INTELLECTUALLY GIFTED PROGRAM 
STANDARDS 2 (2015), https://www.mgsd.k12.nc.us/uploaded/documents/Academics/AIG/ncaig-program-
standards.pdf (defining policies and practices for North Carolina’s state standards on gifted education). 
8  Linda Kreger Silverman, The Unique Inner Lives Of Gifted Children, GIFTED DEV. CTR. 2, 
http://www.lcsd2.org/UserFiles/Servers/Server_949481/File/Gifted/Unique%20Inner%20Lives%20of%20
Gifted%20Children.pdf (last visited Feb. 20, 2017) (discussing giftedness as asynchronous 
development). 
9  Id. at 4. 
10  FLA. DEP’T OF EDUC., FLORIDA’S PLAN FOR K-12 GIFTED EDUCATION 54 (2013), 
http://www.fldoe.org/core/fileparse.php/7567/urlt/stategiftedplan.pdf (providing Florida’s state 
education plan and a resource guide for gifted education).  
11  Id. 
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day.12 Schools should recognize giftedness as an exceptionality in the same way that 
intellectual disabilities, medical conditions, etc. are recognized.13  “Because gifted 
students are exceptional education students, they require a qualitatively different 
education that is not typically available in the general education classroom.”14 “When 
an appropriately differentiated education is not provided, gifted learners do not thrive 
in school, their potential is diminished, and they may even suffer from cognitive and 
affective harm[.]”15  However, ELLs are the least-represented subgroup in gifted 
education programs,16 depriving them and the nation of the best possible outcomes.   
 
II. BENEFITS OF GIFTED EDUCATION FOR ELLS 
 
The United States has a strong interest in developing the talents of its best 
students to their fullest potential17 because the development of every single person’s 
gifts benefits society. 18  Although the United States economy has historically 
flourished by attracting the world’s best and brightest students for education and 
jobs, many of these students now have less inducement to study and work here.19 The 
recent emphasis on educational excellence and innovation in many developing and 
developed countries, coupled with greater economic opportunity, creates incentives 
for many of the world’s top students to pursue their postsecondary education and 
subsequent careers in their home countries.20 The decline in the proportion of top 
international talent, if not offset by high performance in growing American subgroups 
such as ELLs, can create a strong competitive disadvantage to the United States 
economy over the long term.21 
Twenty percent of all jobs in the United States economy require a high level of 
knowledge in a science, technology, engineering, or math (STEM) field.22 However, 
ELLs are underrepresented among students scoring at the highest levels of school 
                                                        
12  Id. at 40.  
13  Silverman, supra note 8, at 3. 
14  FLA. DEP’T OF EDUC., supra note 10, at 41. 
15  N.C. STATE BD. OF EDUC., supra note 7, at 2. 
16  Michael S. Matthews, English Language Learner Students and Gifted Identification, GIFTED TODAY, 
https://blogs.tip.duke.edu/giftedtoday/2009/09/24/englishlanguagelearnerstudentsandgiftedidentificatio
n/ (last updated Sept. 24, 2009) (identifying the reasons ELLs are underrepresented in gifted education 
programs as well as reasons to include them). 
17  Tom Loveless, An Analysis of NAEP Data, in HIGH-ACHIEVING STUDENTS IN THE ERA OF NCLB 13, 35 
(2008), http://eric.ed.gov/?id=ED501703 (raising concerns that No Child Left Behind has led to weak 
performance trends among high-achieving students).  
18  Silverman, supra note 8, at 7. 
19  Jonathan A. Plucker, et al., Mind the (Other) Gap! The Growing Excellence Gap in K-12 Education, 
CTR. FOR EVALUATION  & EDUC. POL’Y 30 (2010), 
http://webdev.education.uconn.edu/static/sites/cepa/AG/excellence2010/ExcellenceGapBrief.pdf 
(expressing concern about the potential effects of international education and economic trends).  
20  Id.  
21  Id. 
22  Jonathan Rothwell, The Hidden STEM Economy, BROOKINGS INST. (June 10, 2013), 
http://www.brookings.edu/research/reports/2013/06/10-stem-economy-rothwell (depicting portrait of 
national STEM economy).  
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achievement in math.23 Between 1996 and 2007, the percentage of non-ELL students 
scoring at the advanced level in Grade 4 mathematics increased by 3.7 percentage 
points (from 2.3% to 6.1%), yet the percentage of ELL students increased by only 0.8 
points (from 0.1% to 0.9%).24 Between those same years, the percentage of non-ELL 
students scoring at the advanced level in Grade 8 mathematics increased by 3.6 
percentage points (from 3.7% to 7.4%), while the percentage of ELL students scoring 
at this level increased by only 0.1 points (from 1.0% to 1.1%).25 The gaps between 
high-achieving non-ELLs and high-achieving ELLs in Grades 4 and 8 widened 
between 1998 and 2007, from 2.2% to 5.2% in Grade 4 and from 2.7% to 6.3% in Grade 
8.26  While educational changes under No Child Left Behind improved the math 
achievement of non-ELLs, they had only a negligible effect on the growing population 
of ELLs. Thousands of excellent math students have not been identified and 
adequately challenged in this economically important subject.27   
The underrepresentation of bright and talented ELLs in programs such as 
advanced mathematics occurs because a pervasive belief that English fluency must 
be achieved prior to academic immersion has led to policies that prioritize English 
instruction over content.28 Yet, in a study of one California school, recent immigrants 
with high levels of previous schooling outscored long-term English learners in grade 
point average and math scores, suggesting that academic preparation and 
instructional quality was more predictive of performance than English language 
proficiency.29 ELLs perform better when placed according to academic achievement 
rather than language proficiency because placement in challenging classes with 
quality instruction enables them to learn more.30 The emphasis on English at the 
expense of math, science, and literacy leaves ELL children less prepared for rigorous 
high school curricula than their peers who have developed such skills.31 
The underrepresentation of ELLs in challenging academic programs is also the 
result of schools’ inability to adequately identify qualified students.32 Yet, identifying 
gifted ELL students is important because such children bring a valuable perspective 
to the classroom that can educate other learners around them. 33  Appropriate 
                                                        
23  See Plucker et al., supra note 19, at 28. 
24  Id. at 11.  
25  Id. 
26  Id.  
27  See Loveless, supra note 17, at 36. 
28  Rebecca M. Callahan, Tracking and High School English Learners: Limiting Opportunity to Learn, 42 
AM. EDUC. RES. J. 305, 323 (2005), 
http://www.utexas.edu/cola/etag/_files/pdfs/articles/2005/Callahan%202005.pdf (evaluating the results 
of ELL track placement in a California school). 
29  Id. at 320–21. 
30  Nat’l Council of Teachers of English, supra note 5, at 4.   
31  See id.       
32  Andrea B. Bermudez & Judith A. Marquez, Insights into Gifted and Talented English Language 
Learners, INTERCULTURAL DEV. RES. ASS’N (1998), http://www.idra.org/resource-center/insights-into-
gifted-and-talented-english-language-learners/ (discussing barriers to identifying ELLs for gifted 
programming).  
33  Matthews, supra note 16. 
2017] Demography in America 305 
  
identification and inclusion benefit not only ELL students, but also help prepare their 
non-ELL peers to “thrive in an increasingly diverse society.”34  
III. IDENTIFICATION OF GIFTED ELLS 
 
Although the concept of “giftedness” for many people equates to high academic 
achievement, 35  some students will not display their gifts through academic 
achievement and assessments.36 Achievement is always recognized within a cultural 
context,37 and many language minority students are not identified because the initial 
screening step consists of a standardized test that does not reflect the linguistic and 
cultural characteristics of their heritage. 38  Additionally, because standardized 
assessments to identify giftedness are almost always in English, they may 
inadvertently measure English language ability rather than academic or intellectual 
ability.39 The common practice of identifying gifted and talented students on the basis 
of a single test administration further decreases the chances of identifying gifted 
ELLs.40 
ELLs who are not yet fluent in English may better demonstrate their elevated 
general abilities when measured by nonverbal ability assessments.41 Teachers can 
also be a resource to identify gifted ELLs, although they may overlook such children 
due to a lack of cultural awareness and sensitivity. 42  Teachers may be unduly 
influenced by grades and standardized scores, or by inappropriate transcultural 
comparisons. 43  Since ELLs display their potential within the cultural context of 
learning a second language,44 it is important, for example, for teachers to be aware 
that behaviors signaling giftedness in one culture may signal disrespect in another.45  
 In order to properly identify gifted ELLs, the Iowa Department of Education, 
in collaboration with the Belin-Blank Center, suggests using three domains—
cognitive, affective, and psycho-motor/behavioral—to assess students.46 The cognitive 
domain includes academic assessments that evaluate a child’s knowledge and 
development of intellectual skills.47 However, the risk inherent in testing an ELL on 
academic content in English is that the student’s lack of English skills is likely to 
                                                        
34  Id. 
35  IOWA DEP’T OF EDUC. & THE CONNIE BELIN  AND JACQUELINE N. BLANK INT’L CTR. FOR GIFTED EDUC. AND 
TALENT DEV., IDENTIFYING GIFTED AND TALENTED ENGLISH LANGUAGE LEARNERS: GRADES K-12, at 17 
(2008), https://www.educateiowa.gov/sites/files/ed/documents/IdentifyGiftedTalentedELL.pdf  
[hereinafter IOWA DEP’T OF EDUC.] (defining giftedness and best practices for identifying gifted ELLs). 
36  Id. at 10. 
37  Silverman, supra note 8, at 1. 
38  Bermudez & Marquez, supra note 32.  
39  Matthews, supra note 16. 
40  Bermudez & Marquez, supra note 32.  
41  IOWA DEP’T OF EDUC., supra note 35, at 17. 
42  Bermudez & Marquez, supra note 32.  
43  Id.  
44  IOWA DEP’T OF EDUC., supra note 35, at 6.   
45  Id. at 15. 
46  Id. at 20. 
47  Id. at 21. 
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negatively affect test performance. 48  The Iowa Department of Education thus 
suggests taking additional steps to assess the cognitive domain, such as providing an 
interpreter; avoiding timed tests; permitting the use of a translation dictionary; or 
employing test tasks such as drawing, sequencing, or matching pictures.49  
Some researchers believe that nonverbal assessments are a more equitable 
method of cognitively identifying gifted ELLs, while others claim that students 
should be assessed in the same academic area in which they will receive advanced 
instruction.50  One solution to this dilemma is to use nonverbal/spatial-reasoning 
assessments in combination with verbal-reasoning and quantitative-reasoning 
tests.51 An ELL with high scores compared to other ELLs who have been in a U.S. 
school for the same length of time would qualify for gifted programming.52 To qualify 
for gifted programming, an ELL with a high score on a nonverbal assessment would 
also need to score well in the particular subject area, such as math or reading, in 
which the instruction will occur.53 Thus, the nonverbal scores would add data to the 
student’s portfolio (a collection of student information from a variety of sources and 
domains) without being the sole determinant in the admission decision.54  
In addition to properly assessing the cognitive domain, the Iowa Department 
of Education recommends assessing the affective domain, which includes other 
people’s perceptions of the student.55 Students who enter U.S. schools from other 
countries must learn the rules, norms, and hidden codes of their new cultural 
environment.56 This process is called acculturation, and students who are slow to 
acculturate in U.S. school settings may not be perceived as bright, regardless of their 
ability.57 Using acculturation-measurement tools such as the Acculturation Quick 
Screen to assess students can help prevent educators from inadvertently 
discriminating against certain groups of students. 58  As with the cognitive 
assessments, appraisal of the affective domain should not be used in isolation.59  
The last domain to evaluate when considering ELLs for gifted programs is the 
psycho-motor/behavioral domain. 60  Assessments in this domain address 
characteristics such as motivation, creativity, leadership, planning, and 
artistic/musical/dramatic abilities. 61  Rating scales created specifically for diverse 
populations are available, such as the Gifted Characteristics Checklist for 
                                                        
48  Id. 
49  Id. 
50  Id. at 23.   
51  Id. 
52  Id. 
53  Id. 
54  Id. at 23–24. 
55  Id. at 25. 
56  Id. 
57  Id. 
58  Id. at 25–26.  
59  Id. at 25.  
60  Id. at 27. 
61  Id. 
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Underrepresented Populations.62 Another approach is to tailor nomination forms and 
student checklists to a district’s particular school population.63 If this method is used, 
all forms given to the parents should be translated to the child’s home language and 
scales should be tailored to the child’s grade level.64 
IV. STATE-MANDATED GIFTED EDUCATION FOR ELLS 
Despite the fact that challenging gifted learners academically can benefit both 
the children’s development and the nation’s long-term economic health, the federal 
government neither requires identification and services for gifted students, nor 
provides resources to states or school districts to support their identification. 65 
Federal law acknowledges “gifted and talented” learners, and defines them as 
“students, children, or youth who give evidence of high achievement capability in such 
areas as intellectual, creative, artistic, or leadership capacity, or in specific academic 
fields, and who need services or activities not ordinarily provided by the school in 
order to fully develop those capabilities.”66  
However, the only federal funding program for gifted children is the Jacob K. 
Javits Gifted and Talented Students Education Act.67 While the Jacob K. Javits 
Gifted and Talented Students Education Act funds research on teaching methods, 
professional development, and program development for gifted education, it does not 
fund gifted education itself.68 Furthermore, the federal No Child Left Behind Act 
neither excludes nor includes gifted learners, with the consequence that services for 
academically or intellectually gifted students are compromised in favor of the specific 
mandates addressed.69  
In the absence of federal legislation, state policies and legislation are the 
cornerstones of gifted programming.70 Almost all decisions about gifted education are 
made at the state and local level.71 Bewilderingly, nearly every state has its own 
definition of gifted and talented students.72 What’s more, state governments vary 
widely in their commitment to gifted education.73  
                                                        
62  Id. 
63  Id. 
64  Id. 
65  NAT’L ASS’N FOR GIFTED CHILDREN, 2012–2013 STATE OF THE NATION IN GIFTED EDUCATION: WORK YET TO 
BE DONE (2013), http://www.nagc.org/sites/default/files/Advocacy/State%20of%20the%20Nation.pdf 
(overview of state policies on gifted education).  
66  No Child Left Behind Act, Pub. L. No. 107-110 (Title IX, Part A, Definition 22) (2002); 20 U.S.C. § 
7801(22) (2004) (repealed 2015).  
67  Frequently Asked Questions About Gifted Education, NAT’L ASS’N FOR GIFTED CHILDREN, 
http://www.nagc.org/resources-publications/resources/frequently-asked-questions-about-gifted-
education (last visited Feb. 20, 2017). 
68  20 U.S.C.A. §7253c (2002) (repealed 2015). 
69  See N.C. STATE BD. OF EDUC., supra note 7, at 1. 
70  Id. 
71  NAT’L ASS’N FOR GIFTED CHILDREN, supra note 67. 
72  Definitions of Giftedness, NAT’L ASS’N FOR GIFTED CHILDREN, https://www.nagc.org/resources-
publications/resources/definitions-giftedness (last visited Feb. 20, 2017) (overview of state and national 
policies on gifted education).  
73  See Plucker et al., supra note 19, at 28–29. 
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Although some states mandate gifted programming, the funding for such 
programs can range from full to none.74 Meanwhile, other states that do not mandate 
gifted programming may nevertheless have gifted funding available.75 Most states 
leave key decisions about identification, curriculum and instruction, teacher training, 
and supportive policies affecting gifted students to local school districts.76 Although 
many of the states with high ELL enrollment77 also mandate gifted education, three 
of them specifically mandate gifted education for ELL students:78Arizona, Colorado, 
and Florida.79 
With an enrollment of 91,382, ELL students comprise 8.4% of Arizona’s K-12 
public school students.80 Arizona Revised Statute §15-779.01 requires the governing 
board of each school district “to provide educationally for those pupils who are gifted 
and possess superior intellect or advanced learning ability, or both, but may have an 
educational disadvantage resulting from a disability or a difficulty in writing, 
speaking or understanding the English language due to an environmental 
background in which a language other than English is primarily or exclusively 
spoken.”81  
School districts are to identify gifted ELLs as those students who score at or 
above the ninety-seventh percentile, based on national norms, on a test adopted by 
the state board of education. 82  The state board emphasizes that its approved 
assessments are “tests or subtests that are demonstrated to be effective with special 
populations, including those with a disability or difficulty with the English 
language.”83  
Although the recommended tests do not address the affective or psycho-
motor/behavioral domains identified by the Iowa Department of Education, the list is 
a comprehensive group of cognitive assessments that includes verbal, nonverbal, and 
quantitative tests.84 It also includes the Wechsler Intelligence Scale for Children-
Revised (SPANISH), which uses Spanish-speaking children as its normative 
                                                        
74  Gifted Education Policies, DAVIDSON INST. FOR TALENT DEV., 
http://www.davidsongifted.org/db/StatePolicy.aspx (last visited Feb. 20, 2017) (state-by-state 
assessment of mandates and funding for gifted education). 
75  Id.  
76  NAT’L ASS’N FOR GIFTED CHILDREN, supra note 65. 
77  Ariel G. Ruiz Soto, Sarah Hooker & Jeanne Batalova, States and Districts with the Highest Number 
and Share of English Language Learners, MIGRATION POL’Y INST. 2 (2015), 
http://www.migrationpolicy.org/research/states-and-districts-highest-number-and-share-english-
language-learners (school enrollment statistics for states with highest ELL populations).  
78  Gifted Education Policies, supra note 74. 
79  ARIZ. REV. STAT. ANN. § 15-779.01(b) (2006); 1 COLO. CODE REGS. § 301-8:2220-R-12.02(2)(c)(i) (2015); 
FLA. ADMIN. CODE ANN. r. 6A-6.0331(6)(e) (2014). 
80  Soto et al., supra note 77, at 2.  
81  ARIZ. REV. STAT. ANN. §15-779.01(b) (2014). 
82  Id. §15-779.02(A)(1). 
83  Id. §15-779.01(b). 
84  STATE OF ARIZ., STATE BOARD APPROVED TEST LIST FOR THE IDENTIFICATION OF GIFTED STUDENTS IN 
ARIZONA (2015), http://www.azed.gov/gifted-education/files/2016/01/state-board-approved-test-list-for-
the-identification-of-gifted-students-in-arizona-062515.pdf.  
2017] Demography in America 309 
  
sample. 85  Importantly, Arizona’s policy emphasizes educational content and 
challenge over fluency: “ELLs who meet the qualifications for placement in a gifted 
educational program shall receive programmatic services designed to develop their 
specific areas of potential and academic ability and may be concurrently enrolled in 
gifted programs and English language learner programs.”86 
Colorado’s population of ELL students is larger than Arizona’s, with 114,415 
enrolled students making up 13.3% of its total student community. 87  The state 
defines gifted children as “those persons between the ages of four and twenty-one 
whose aptitude or competence in abilities, talents, and potential for accomplishment 
in one or more domains are so exceptional or developmentally advanced that they 
require special provisions to meet their educational programming needs.”88 There is 
an emphasis on identifying gifted students from all populations, including students 
with limited English proficiency. 89  
In keeping with the recommendations of the Iowa Department of Education, 
Colorado recognizes that gifted abilities are manifested in a variety of ways and 
identifies multiple types and sources of assessment to identify students.90 It allows 
use of the following domains: general or specific intellectual ability; specific academic 
aptitude; visual arts, performing arts, musical, dance or psychomotor abilities; 
creative or productive thinking; and leadership abilities.91 Colorado creates a student 
portfolio, or “body of evidence,”92 to determine if a student meets the criteria for gifted 
identification.93  The body of evidence includes, but is not limited to, assessment 
results from multiple qualitative and quantitative sources.94  
Colorado also uses “universal screening”: the systematic assessment of ALL 
students within a grade level to identify students with exceptional ability or 
potential, especially those from traditionRwhally underrepresented populations.95 
Universal screening includes collecting quantitative data through the use of a 
cognitive abilities test and qualitative data through the use of reliable and valid 
(proven) classroom observational tools.96  
The Naglieri Non-verbal Ability Test-Second Edition and the Cognitive 
Abilities Test Form 7, which have verbal and quantitative batteries in addition to a 
non-verbal one, are widely used in Colorado and assess all three cognitive areas.97 
                                                        
85  Id. at 2.  
86  ARIZ. ADMIN. CODE §R7-2-306(E) (2014).  
87  Soto et al., supra note 77, at 2. 
88  COLO. CODE REGS. §301-8:2220-R-12.01(16) (2016). 
89  Id. §301-8:2220-R-12.02(2)(c)(i). 
90  OFFICE OF GIFTED EDUC., COLO. DEP’T OF EDUC., GIFTED IDENTIFICATION: CHAPTER 3 – REVISED 5 (2016), 
https://www.cde.state.co.us/gt/giftedidentification (explaining criteria for identifying gifted ELLs). 
91  Id. at 3. 
92  COLO. REV. STAT. §22-20-202(5) (2016). 
93  OFFICE OF GIFTED EDUC., supra note 90, at 6.  
94  Id. at 7. 
95  Id. at 14.  
96  Id. 
97  Id. at 15. For example, the Cognitive Abilities Test (CogAT) is divided into three batteries: Verbal, 
Quantitative, and Nonverbal. Id. at 8. 
310 Indiana Journal of Law and Social Equality [5:2 
  
Qualitative data are commonly collected via the Kingore Observation Inventory (KOI) 
and the Teachers Observation of Potential in Students (TOPS). 98  In these 
assessments, teachers observe and record student behaviors and performance during 
specific planned experiences for the students.99 Such qualitative instruments help 
teachers recognize the potential of children from families of different cultural and 
linguistic backgrounds.100  
Colorado demonstrates its commitment to identifying gifted ELLs in the 
following policy: “Not meeting criteria on a single assessment tool shall not prevent 
further data collection or consideration for gifted identification, if other indicators 
suggest exceptional potential as observed in a body of evidence.” 101  The state 
acknowledges that students from underrepresented populations may not 
demonstrate gifted abilities through the use of traditional achievement data.102 It 
points out that a determination of giftedness for any child based on a cognitive 
assessment score alone is the exception, not the rule.103 It encourages a review team 
to use its professional judgment to examine supplemental or non-traditional 
information collected through interviews, observations, or performances beyond the 
academic content areas.104  
The third state with mandated gifted ELL programming, Florida, enrolls over 
twice as many ELL students as Colorado, for a total of 277,802 children and 10.3% of 
the student population.105 The state aims “to provide full educational opportunity and 
a free appropriate public education . . . to students who are gifted in grades 
kindergarten through 12.” 106  Gifted is defined as a student “who has superior 
intellectual development and is capable of high performance.”107  
Florida divides identification of gifted learners into four steps: nomination, 
screening, referral, and individual intellectual evaluation by a licensed/certified 
school psychologist.108 The initial nomination of a student as a potential candidate for 
gifted services may be made by parents, teachers, community members, or even the 
student him or herself.109 The student next participates in a screening process, which 
may include cognitive tests, observation, and a review of the student’s portfolio of 
class work and/or achievements.110  
Like Colorado, Florida recommends a list of both verbal and non-verbal 
cognitive tests, as well as observation tests.111 Based on the results of the screening 
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process, the student may be referred for an individual intellectual evaluation using 
additional standardized cognitive assessments by a licensed/certified school 
psychologist. 112  The psychologist selects the assessment based on the district’s 
policies and procedures to ensure nondiscrimination.113   
A student may not be denied eligibility for gifted services because of limited 
English proficiency.114 In order to identify all potential candidates, school districts 
have the option to develop an alternative plan for underrepresented populations.115 
If the student does not meet eligibility as required in the state rule, the team of 
professionals might then consider whether the student might be eligible under its 
alternative plan. 116  In this way, Florida fosters and supports English-language 
learners who may not have been exposed to the types of experiences necessary to 
acquire knowledge.117  
 Although all three states attempt to identify gifted ELLS, Colorado and Florida 
assess competencies in all three domains (cognitive, affective, and psycho-
social/behavioral), while Arizona addresses the cognitive domain only. Although 
Arizona’s long list of recommended assessments includes nonverbal tests and tests in 
Spanish, there is no requirement to use multiple tests. Furthermore, there is no 
process to identify gifted ELLs through alternative means such as observation. 
Therefore, a talented student may remain unidentified for gifted services if he or she 
performs below the minimum standard required on the given assessment. 
 Florida more actively encourages identification of gifted ELLS by assessing the 
affective and psycho-motor/behavioral domains, which is far more likely to yield 
results than cognitive assessments alone. Florida also gives school districts the 
freedom to create alternative plans for identifying talented students from 
underrepresented populations. Although there may be some risk that a district with 
budget constraints, or otherwise lacking a strong commitment to identifying gifted 
ELLS, will not improve their representation, this policy can stimulate districts to find 
more effective ways to identify talented students in their local populations.  
 Colorado appears to be the state most likely to identify gifted ELL students 
due to its universal-screening approach. Bypassing Florida’s nomination requirement 
as a first step, Colorado assesses all students with measurement tools that evaluate 
verbal, nonverbal, and quantitative skills. It also addresses the potential inability of 
teachers to identify students due to cultural bias by including standardized 
observation tests. Last, the state requires schools to collect a “body of evidence” to 
more fully understand the student’s capabilities. Colorado most closely matches the 
practices recommended by the Iowa Department of Education to identify gifted ELLs.   
 
 
                                                        
112  Id. at 33–34. 
113  Id. at 34. 
114  FLA. ADMIN. CODE ANN. r. 6A-6.0331(6)(e) (2014). 
115  FLA. DEP’T OF EDUC., supra note 10, at 31. 
116  Id. at 35. 
117  Id.  
312 Indiana Journal of Law and Social Equality [5:2 
  
CONCLUSION 
 
 With high numbers of ELL students in their schools, Arizona, Colorado, and 
Florida are leading the nation by mandating gifted education services for these 
students and formalizing procedures for their identification. In order to support the 
development of American children and remain economically competitive, the United 
States must provide the best education possible for its students. As demographics 
continue to change, it will become increasingly important to find and nurture those 
children whose gifts, due to culture and language, are not easily measured by 
cognitive assessments alone. Because the burden of education falls to the States, it 
will be up to them to create laws and policies that identify and properly educate their 
gifted English Language Learners.  
 
 
 
